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Before: BRIGHT 
****,   PREGERSON, and ALARCÓN, Circuit Judges.

The agency determined Soto-Islas did not qualify for cancellation of

removal under 8 U.S.C. § 1229b(b).  He challenged the agency’s decision in a

petition for review, which this court dismissed in part and denied in part in a

memorandum disposition filed February 25, 2004.  He later filed a petition for

habeas corpus in district court.  This appeal follows a district court order

dismissing the habeas petition and denying a motion to intervene filed on behalf of

his two minor daughters.  We dismiss.  

The facts are known to the parties and are not recounted here.

Under Section 106(a) of the REAL ID Act of 2005, Pub. L. No. 109-13, Div.

B, 119 Stat. 231 (2005), we treat this appeal as a petition for review.  Martinez-

Rosas v. Gonzales, 424 F.3d 926, 928-30 (9th Cir. 2005).  Because the Board of

Immigration Appeals affirmed without decision, we review the decision  of the



3

immigration judge as the final agency decision.  Fajardo v. INS, 300 F.3d 1018,

1019 n.1 (9th Cir. 2002).   

Soto-Islas seeks to raise a substantial evidence challenge to the agency’s

conclusion that he did not establish the ten years of continuous physical presence

in this country needed for cancellation of removal.  See § 1229b(b)(1)(A).  Soto-

Islas could have timely raised this issue in his first petition for review to this court. 

See Lopez-Alvarado v. Ashcroft, 381 F.3d 847, 850-51 (9th Cir. 2004) (“We retain

jurisdiction, however, to review for substantial evidence the BIA’s non-

discretionary factual determinations, including the determination of continuous

presence.”).  Because he did not present the issue in his first petition for review, we

will not entertain it now.  See 8 U.S.C. § 1252(b)(1), (d)(2); Laing v. Ashcroft, 370

F.3d 994, 997-1001 (9th Cir. 2004); Mondragon v. INS, 625 F.2d 270, 271-72 (9th

Cir. 1980).  

We need not decide questions relating to the agency’s alternative ground that

Soto-Islas failed to establish the requisite hardship under § 1229b(b)(1)(D).  We

also do not reach the motion to intervene filed on behalf of Soto-Islas’s two minor

daughters in district court, which related to the agency’s alternative ground for

denying cancellation of removal.     

PETITION FOR REVIEW DISMISSED.      


